
FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20461

Robert F.Bauer, Esq.

607 Fourteenth Street, N.W.
Washington, D.C. 20005

RE: MUR6127
Obama for America
Martin Nesbitt, in his official
capacity as Treasurer

President Barack Obama

Dear Mr. Bauer and Ms. Gordon:

On November 10,2008, die Federal Election Commission notified your clients, Obama
for America and Martin Nesbitt, in hisi official capacity as Treasurer ("Obama for America^, and
President Barack Obama, of a complaint aUeging violations of certain sections of me Federal
Election Campaign Act of 1971, as amended ("the Act"). A copy of the complaint was
forwarded to your clients at that time.

Upon further review of the allegations contained m me complaint, and information
supplied by you, as well« publicly available information, me Commission, on November 17,
2009, voted to find no reason to believe mat Obama for America violated 2 U.S.C.§§441a(f),
441b(a), and 434(b) and 11C.FJLJ 1043. h addition, me Coiraiissionvo^
allegations that Obama for America vtolated 2 U.S.C. §441b(a) and that Qbama for America and
President Obama violated 2 U.S.C. $ 439a(b). 2 U.S.C. § 439(a) provides mat contributions or
donations shall not be converted for personal use. The Commissioii cautions your clients to take
steps to ensure that their conduct is in compliance wim the Act and the Conmiiasionfs
Regulations. TTie Factual and Legal Analy^i^ch more tuUyexplams the Commission's

You are advised mat the confidentiality provisions of 2 U.S.C. § 437g(aX12XA) remain
in effect, and mat this matter is still open wWi respect to omer respondents. TheCommission
will notify you when the entire file has been closed.
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If you have any questions, please contact Jin Lee, the attorney assigned to this matter, at
(202)694-1650.

Sincerely,

Enclosure
Factual and Legal Analysis

McCoimell
Astjaftint General Counsel

O
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1 FEDERAL ELECTION COMMISSION
2
3 FACTUAL AND LEGAL ANALYSIS
4
5 RESPONDENTS: Obsma For America MUR: 6127
6 BarackObama
7
8 L INTRODUCTION
9

10 The Complaint in this matter makes several allegations that Respondents violated

11 provisions of the Federal Election Campaign Act, as amended ("Act"). First, the Complaint

12 alleges that Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer,

13 ("OFA") converted campaign funds to President Barack Obama's personal use by paying his

14 personal travel expenses during the 2(X)8 presidential election in violation of 2 U.S.C. §439a(b).

15 SpecificaUy, the Coinplaint claims that OF A and Predo^

16 on personal use of campaign contributions when OFA used campaign contributions to pay for the

17 President's trip to Hawaii to vish his sick gn^^

18 Second, the Complaint alleges that VIDA Fitness ("VIDA"), a health club based in

19 Washington, D.C., violated 2 U.S.C. § 441b(a) and 11 C.FJL §§ 114.2(b), (d) and (f) by

20 faciUtating trie making of contributions arklm

21 Victory Fund ("OVF"), a joim ftmdiaisuig cominittw

22 National Committee ("DNC"). The f!nmp1«int daima tfiat VTDA fiMiilitated the making of

23 contributions by using a corporate email list to distribute OVF fundraising solicitations and

24 allowixigOWtouse vTDA'sfiKaMesforaruiKu^ Because VIDA allegedly never charged

25 OW forme use of the email list or the use of me space, the ComplaM aigi»

26 and OVF knowingly accepted, prohibited corporate contributiona.

27 Third, the Complaint alleges matOFAMedtooUsclc^atraiisfittofackmorlist^

28 Project Vote, an arBiate of trie non-profit community o^
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MUR 6127 (Obnu for America)
Factual and Legil Analysis

1 U.S.C. § 434(b) and 11 C.F.R. § 104.3. Fourth, the Complaint alleges that OFA intended to

2 accept, and Saul Ewing LLP intended to make, an excessive contribution in the form of pro bono

3 legal services provided by Saul Ewing lawyers to OFA in violation of 2 U.S.C. §44la.

4 Based on the discussion below, the Commission: 1) dismisses the allegation that OFA

5 and President Qhama violated 2 U.S.C. § 43Q«(h) hy cnnverting campaign fiind« far Pn^i^ent

ro 6 Obanu'speiBoiiBliiK;2)d»mssa
00
tfl

H 7 knowingly accepting a prohibited contribution; 3) finds no reason to believe OF A violated 2
ID
rvj 8 U.S.C. §434<b) and 11 CF.R. § 104.3 by Miiig to report an aUegedtraiisfer of a donor list; and
*T

5" 9 4) finds no reason to believe that OFA knowingly accepted an excessive contribution hi violation

2 10 of2U.S.C.§441a.

11 IL FACTUAL AND LEGAL ANALYSIS
12
13 A.

14 1.

15 OFA was the principal campaign committee for PiesidentBarackObama during the 2008

16 election for U.S. President On or about October 21,2008, President Obama's campaign

17 reportedly announced thai me Pxerio

18 grandmother hi Hawaii.1 According to the Response submitted by OFA, on October 23 and 24,

19 2008, President ObaiM traveled to Hawaii

20 was to visit his dying grandmother.1* OFA Response at 2. The Response, however, notes that

21 because the trip occurred two weeks before the general election, the Preside

22 to travel on an aircraft "equipped with me space and carMrcity to address seciirfy

23 reqinKmems.M Id. Intact, the Secret Service required the President to use me campaign plane.

lSt§ Scott IMbmkObmaSiapimbCmpal&toVM
21,2008; KUcfaad Powell, ObamaBri^fyUaviitg Ttollto&mOrmdmalkv.Tml^YaHi'rvat.Octil,
2001.
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MUR 6127 (Obams for America)
FKtml and Legal Analysis

1 Id. In addition, the Response stales that campaign aides traveled with the President to Hawaii,

2 and he participated m numerous ca^

3 The Response further notes that the "trip was reported on extensively by the national media.** Id.

4 The Complaint estimates that OFA may have paid over $100,000 to fly the President on

5 the campaign plane without obtaining reimbursemert from the President Complaint at 4 (citing

6 T.W. Farnam, Campaigns Take Different Stances on Using Private Jets, WALL ST. J.,Oct29,

7 2008). The Response does not indicate what the airfare to and from Hawaii actually cost, and we

8 have not been able to obtain any such information through publkly available souices.2

9 2. Irtffld Aifljyyfa

10 Under 2 U.S.C. § 439a(bXl), a contribution cannot be converted to personal use by any

11 person. Id. Such conversion occurs "iftbe contribution or amount is used to fulfill any

12 commitment, obligation, or expense of a person that would exist irrespective of the candidate's

13 election campaign or individual's duties as a holder of Federal office.*1 2 U.S.C. § 439a(bX2);

14 M«abollC.F.R.§113.1(g). In other words, "expenses that would be incurred even if the

15 candidate was not a candkiate or officcholte are

16 officeholder related." Final Rule and Explanation andJustification, Personal Use of Campaign

17 Funds, 60 Fed. Reg. 7861,7863 (Feb. 9,199S) (hereinafter "1995 Personal Use EAT).3

1 The artick chad in the Complaint estimates maufl^ to Hawau on the Obania campaign dwtv^
757, would likely cost about$IO,000 per flight hour, anda«umtagthBtthen^was 10bountadnratloo,OFA
probablypaidatleait$100,000fbrtfaetrip. OFA reported a paymert of $110,101̂  to Executive Jet Manage
en October 31.2001, oo its 2008 PciatpOenenURepok Hoiivvw.wedoiiotloiowtfdiiadiabuneiiiantcc^mdllie
PrefktattfstriptoHawaiL Even tf this disbiBTenieoto^lnctoa> the trip, tf»
ttavsl basMBs tte fliate to and ftom Hawaii.
5 In the Bipartisan Qa^aiaii Reform Art of 20(̂
in 11CFJL1113.1dXl)byamendin|thepre-BCRA version of 2 U.S.C. § 439a(b). &tfl&i^^««W
Ejylanafo*mdJtattfky*lo*P<n^ Tte

1 Aat It would tfieraflbn not iwise the Mnrcspecdve>*tDst. Id.
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MUR 6127 (Obtrot for America)
FMtwl and Legal Anlyiis

1 The Response claims that OFA's use of campaign funds to pay for the trip was not a

2 violation of section 439a became the expenses for the Hawdi trip *Nvould not have been incurred

3 irrespective of President-Elect Obama's candidacy." Response at 2. While the Response states

4 that the purpose of the trip was to visit his dying grandniotherjt maintains that security concerns

5 and woiking requirements rend^

6 plane. Id. Furthermore, the Response argues that diiring the trip, the President engaged in

7 campaign activities that were more than incidental, and thus the expense of this travel should be

8 considered a campaign expense under 11 C.F.R. § 1063(bX3), which requires thai a candidate

9 report travel expenditures where the candidate conducts any non-incidental, campaign-related

10 activity hi a travel stop.

11 In cases where travel involves both personal and campaign-related activities, 11 C.F.R.

12 § 113.l(gXlX"XQ provides that "the inciemenUd expenses that resutt from persond

13 are personal use, unless the rjerson(s) benefiting from this u^

14 within thirty days for the amourt of the mcrementa^

15 5113J(gXlXiiXD) (Quiring candidate to reimburse c^^

16 vehicle is used for both personal and campaign-i^ated activities, urdess personal actrvhies are a

17 <feiiiW^amourt);1995PersorjalUseE4Uat7

18 to pay for mixed travel expenses, the candidate or officeholder is required to reimburse

19 committee for incremental expenses mat resulted

20 Francis), Fast General Counsel's Report at 7-8 (statnig mat candidate shoiUd have reimbursed

21 committee where some travel expenses paid by ccronira^ appeared to be for personal use).

22 While the Commission has required candidates or office holders to reimburse incremental travel

23 expenses that are personal, (I.e., additional expenses attributable to personal use m a rm^ced travel
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MUR 6127 (Obama for Americt)
Factual ud Legal Anilyih

1 context), the OnnmissionhistoricaUy has conside^

2 appoitioned as both a personal and campaign expense and thus applied the irrespective test to

3 determine whether penonal or campdgn funds should be w SccAO

4 2002-05 (Hutchinson) (citing 1995 Personal Use E&J at 7869).

5 Hie Response relies on 11 C.F.R. § 106.3(bX3)—which provides that where campaign-

CD 6 related activity is more than incidental in a stop, that entire stop wffl be treated as a campaign-
oo
^ 7 related stop—in support of its assertion that OFA's use of campaign funds for the trip to Hawaii
UD
f\j 8 was permissible. Sectkm 106 J(bX3) piedates BCRA's statute^
«T

* 9 usern2U.S.C.§439a(b)8JKltoedefimtiOTo

M 10 the "irrespective test" to prohibit campaign rlind^ from beuig used for non^xmipaign-related

11 activity. Thus, section 106.3 must be read in conjunction with 2 U.S.C. § 43980)), and the

12 Commission must apply the statutory provision to analyze whether the expense would have

13 occurred irrespective of a candidate's campaign or duties as a Federal officeholder.4

14 This approach is consistent with the Commission's approach in AO 2002-05

15 (Hutchinson). In this opinion, the Onnmission coiisidered the mterplay of the personal use

16 provisions and section 106.3 where a City Mayor traveled to Washmgton,D.C. to conduct chy

17 business but also conducted some federal carnr^

18 travel. Because the Mayor spent two out of eight days on federal campaign activity, the

19 Commission concluded that the fedenU activity was more than incidental. Rather man treating

20 the whole trip as a campaign-related expense iinder section 106.3(b), however, me Cbnimission

21 stated that the Mayor miist apply the mcremenn^

22 that her federal committee did not pay for the non-can^aign related portion of the trip. In this

4 In AO 200245, the Conmiarion apedficalty declared that paftadviM^opiiik^iiicliidiiigAO 1992-34 and
199447. which applied Motion 106 J(bX3) nd were taooiiri«ntwilhteappniBGhinNcdonll3J(MlXuXQ>
were supeneded S~ AO 2002-05 at to. 7.

PageS of 17



MUR 6127 (Obama for America)
Factual and Legal Analysis

1 matter, applying section 106.3(b)(3) to transform a trip, which was for the purpose of meeting a

2 personal obtigation, too a campaigimla^

3 prohibra'on against personal use established by Congress. While the prohibition on personal use

4 recognizes that candidates have wide discretion over the use of campaign funds, 4MffM^atgs must

5 reasonably show that the expenses at issue resisted from canwaign activities. 5ee 1995 Personal

6 UseE&Jat7867. OF A does not state whether President Obama was scheduled to appear for any

7 events that were spedficaUyschediiledmHavvau,n^

8 which jfvlwfffd conducting some ip^gHnwi im^ mairino phone ffl^f, was nxniired to be conducted

9 in Hawaii or was otherwise related to his trip to Hawaii.

10 Although OF A states that the President engaged in *^nore than inddentalw campaign

11 activity while he was in Hawaii, it does not alter the met that the travel to Hawaii was for a non-

12 campaign purpose.9 Accordingly, based upon the submissions, h appears that the travel to

13 Hawaii would have occurred irrespective of the campaign and that President Obama should have

14 reimbursed his campaign for airfare for the trip to Hawaii under section 439a(b). The security

15 and working needs that required the use of the campaign plane, however, would not have existed

16 irrespective of his om^gn and theiefoie the moeased

17 camptign plane are not personal use. Thus, reimbursement for the ar^n^^

18 class rate, rather than the charter rate, wod^

19 required the President to use the caimwgn plane for security reasons.6 When obtaining pricing

20 intorroffMon lor a hvDotnetical fluuu iroin inuianaoolis* UKOiana to HonoluuL tiawau* we COUOA

i are sufficient to be considered

*fatl»Hoiie*Le*denhip«idOp«Gov«n^^
GindklBin psy te IUr niukM

§439a(cXl)> B<CSM> fc appMra ftat PtMktoBt ObsMi1! me of tfao cjiBpiiaii frfmo conttttutBd pcraopil UIB aod not
_^ ^MM^K^^Bjl^^^ ^^l^^^m^^mm^m^^^ ̂ .̂.̂ 1̂ ̂ ^ ^ ^L«^^« m^l^ .̂ M^MU ^u^ ^^^nk« !• ikla iaHCBipcpouui€»rBUiipyiiciiiBoiPiiPOODiuMiiBi smo wimio nd appy lu mil (
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MUR 6127 (Obama for Araerici)
Factual and Lepl Analysis

1 prices ranging from $1,248-$! ,338.7 Accordingly, it appears that President Obema should have

2 reimbursed the campaign with funds in this range in order to comply with section 439a(b).

3 Given the small amount at issue, however, we do not believe thm it would be a prudent

4 use of the Commission's limh^reaour^ Furthermore, this case

5 appeante>presert unique tiicunistanc^

6 to fhragn pihlir financing in the £«ieml »1** f̂rnt *IK\ mOfff frdCTll Cfl"didrtffa BTff BOt rfqUJTfd to

7 travel with the Secret Service and a large press corps and to me a private charter equipped to

8 address certain work and security requirements. Based upon the small amount in violation and

9 the relatively novel facts and issues presented mthb matter, the Commission exercises its

10 prosecutorial discretion and dismisses the allegation that OFA and President Obama violated 2

11 U.S.C. § 439a(b). See Redder v. Owney, 470 U.S. 821 (1985).

12 B.

13 1.

14 vn>A, a SubchapterS corporation, is a fitness club wim three lo<^onsm

15 D.C.1 Response of VEDA Fitness ("VIDA Response"), Declaration of David von Stench ("von

16 Stench Dec.*1)** 11- Dwid von Stench isVIDA's sole shareholder and has been an active

17 member of the Democratic Party, von Stench Dec. at fl 1-2. According to the VIDA Response,

18 in mid-September 2008, Mr. von Stench and Tom Petrillo, a fijndraiser for the DNC, spoke about

19 holding a fundraising event on September 26,2008 to benefit OVF. 74. at 13. Mr.vonStorch

Tlmnchy, October 24,20M. AvIUBHByfiBwiiotel. llî  baiodoo this infoniiatkx^ wo uwd 1
UBB tnvol wobuto to dottnuDB what a hypooMlicil flntclBny CTHBHHCIII nip wttnld Im Inmi Inilliaajiolli in
Honofahi oo illnnd^y within the Mme week. SiptTiweiocily Search Remto. WeoolymeeRhedaoaeway
*U_^ • -• JIl^LA J^^^^^k^M !¥••••••••• OMK ^I^^^B flB—M^J^^A ̂ ^^«^« ̂ ••••U HM^H^MM •-•- - , • t i t • J i»_
•jflEpDHK DDEHDpiB DIB XMa^Du QBDaWaiBeB iTaiDIIDIUalH W vvDBBv a^RHBBDK T^Da^aaflH vVwOID IrjBaVDaf Dael Ga^DaWJeila^aa^DK vVOUlO DB

ooviUoradaGBflipvlsjiilopiBdGa^ Sw 1995 Penoml Use EftJ
•17169.
1 Smm VmA B!HMM •rfi«Ha| Wffff, ypdrfJIllMMmtl.
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MUR 6127 (ObMM for America)
Factual and Legal Analysis

1 told Mr. Petrillo about empty space at VIDA's newest location, and they agreed to hold the event

2 at this location. Id The VIDA Response WK! the Response of DNC and OW("DNOOVF

3 Response") indicate that Mr. Petrillo informed Mr. von Storch that OVF would have to be

4 invoiced for the rental of the space as well as any food or bevenges served at the event Id.\

5 DNC/OVF Response, Declaration of Thomas Petrillo ("Petrillo Dec.") at 14.

6 Prior to September 19,2008, Mr. Petrillo emailed Mr. von Storch an invitation to the

7 ftmdniser. See OVF Invitation, attached as Exhibit A to DNC/OVF Response; von Storch Dec.

8 at 17. Mr. Petrillo also emailed this invitation to appioximately 500 donors in the D.C.

9 metropolitan area. Petrillo Dec. at f 5. According to Mr. von Storch, he revised the invitation,

10 without Mr. Petrilto'sfaiowledp

11 Bang? do not endorse nor support any political candda^y but do ericouragetriek members and

12 friends to get involved and participate in the electoral process." See VIDA Invitation, attached

13 as Exhibits of VIDA Response; von Storch Dec. at 17. On his own accord and without the

14 knowledge or approval of Mr. Petrillo, Mr. von Storch then emailed this invitation to

15 approximately 20,000 individuals who were on a list, piepared by Mr. von Storch, of customers

16 and friends of VIDA and Bang, von Storch Dec. at fl 9,10; Petrillo Dec. it fl 7-8. Mr. von

17 Storch states thai he subseqiientiypd^

18 OVF for the use and rental of the email list, calculated as "$150[0].00 [sic] per 10,000 names."

19 von Storch Dec. at 110. The Commission's disclosure database indicates that Mr. von Stoicn

20 made a $3,000 contribution to OVF on December 4,2008.10

* Baog rates to Bang Satan and Spa. which b • saloo owned by Mr. von Storch.
AMhomJi the cuuiiUiutfciB limit lor hdhfldoals to a candidate conuBiHag dufiug the- 200J aloctlon cycle wai

$2^,individwb«mld|toamaxfc«im &02US.C
f 441a(a). BecneOVFivMaJolttfbodnd^eoBmlltNtafvliU

coitolxta 8eellCFJl.§l(tt.17(cX5)(provklingthatacoi*ributor
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MUR6l27(OtNnafbr America)
Factual and Legal Analysis

1 On September 26, the day of the fundraiser, OVF brought in, at its own expense, the

2 equipment and volunteers to manage the event and guests, von Storch Dec. at f 11, but it had not

3 received an invoice from VEDA for the use of the space and beverages. According to press

4 reports, irore than 400 atteiia^ this evert a^

5 In addition, there were a limited number of tickets available at $100. &e VID A Invitation.

6 Given that the gym was to open on trie fo towing Monday, von Stor^

7 event a usneak peak** into the new location.12 At this time, we d^rK>t have information as to how

8 much was raised or how much of the amount raised resulted irom Mr. von Sotn&'s mutations.

9 After the event, Mr.Petrillo claims that he asked Mr. von Storch for an invoice but did

10 not receive one immediately. Petrillo Dec. at 19. According to Mr. von Storch, because the

11 rnam celebrity attraction carK^lled her appearance at the last rm

12 reigned, and invoicing for the rental space and beverages got lost in the shuffle." von Storch

13 Dec. at 111. Fiirthennoi^ Nfr. von Storch became occupied w

14 VIDA location and did not realize mat he forgot to submh the invoice to Mr.Petrillo. von Storch

15 Dec. at 112. Mr. Petrillo also was deployed to Ohio to conduct campaign work and did not

16 realize that he had not yet received an invoice. Petrillo Dec. at f 12. When Mr. Petrillo learned

17 of me Conmlaimmthu matter, te Petrillo Dec. at 1

18 11.

ontribution to the jonrtfa^
contribution limits fer all participanti).
11 Ana Schmdar Mount, Sarah JmtoMtrlnTfaTaii^

2008, J^te^WwwjJM^IfflH^hiiiflt^^
celebnto the opening of VIDA's Metropok location).
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MUR 6127 (Obama for America)
Factual and Legal Analysis

1 On December 4,2008, Mr. Petrillo received an invoice, dated November 26,2008, from

2 Mr. von Storch for $2,725.00. Pe^Uo Dec. at 112; VTOA invoice, attached as Exhibit C to

3 VIDAResponse. Mr. von Storch stated that he charged $2,500 for the space rental based upon

4 what he estimated a hotel would charge for the same amount of space used, given that the space

5 was new, and "there was no history of custoinaiy use, or usual and nonnal rental chaige for, ta

6 venue." VIDAResponse at 4. In addition, Mr. von Storch charged $225 far beverages that were

7 served at the event von Storch Dec. at 112. OVF subsequently paid the invoice. See Check

8 No. 5560, attached as Exhibit D to VIDA Response.

10 A coiporatiim is prohibited from maku^

11 election under the Act See 2 U.S.C. ( 441b(a); 11 CF.R.§ 114.2(b). In addition, neither a

12 federal candidate nor a potitical committee nuy knowingly accqpt a co^

13 corporation. See 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(d). The Commission's regulations

14 turner piovide that a cotpccsticnm

15 corporate resources to engage mrundraismgactivhm

16 § 1142(0(1). The regulations provide examples of conduct (hat constitute corporate facilitation,

17 including tlM* HM nf • corporate em^nmrr li^ to aenH imntarimig to individual* not within Hie

18 restricted class to rundiaisenwhliout advance

19 customarUy available to dvic or commumty organization^

20 food services without advance payment See 11 C.F.R.§ 114.2(f)(2).

21 a Use of VIDA's Customer List

72 Corporations such as VTDA, which do not have separate segregated funds, are pennhted

23 to soH<^cciitributions to be scrtdiicctly to candidates, to
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MUR 6127 (Obama for America)
Factual and Legal Analysis

1 to its fcrtritfted olas8t cflnsifftfag Q^*tff iftockhiflldcfs MM!! executive or mfaninigtnrtiYff personnel.

2 and their tallies. 2 U.S.C. f 441b(b)(2XA); 1 1 C.F.R. §§ 1 14.1Q) and 1 14.2(f). Moreover,

3 corporate fadlhaticm may ienih if the cxnporad

4 the restricted class, to solicit contributions or distribute invhatioM to fundraisers without

5 advance payment for the feir market value of the list Set 11 C.F.R. § 1 14.2(f)(2XiXC).

6 Thus, when Mr. von Storch, the President of VTOA,emailed a list of 20.0M

7 customers and friends to distribute the September 26 fundraiser invitation without making an

8 advance payment, VIDA solicited outside of its restricted class and feiUtated the making of

9 contributions to OVF. White Mr. von Storch reimbursed VIDA after the complaiiit was filed,

10 such reimbursement may mitigate but not vitiate a violation

11 b. Space Rental

12 Coiporate faciUtation indute ^

13 clubs, civic or community organizations or other groups." 1 1 C.F.R. § 1 142(fX2X>XD). For

14 example, facilitation would occur if a corporation makes its meetmg room available for a

15 candidate's fundraiser, but not for communfty or civic groups. See Explanation and

16 Jiutfflcation, Facilitating the Making of Contributions, 60 Fed. Reg. 64259, 64264 (Dec. 14,

17 1995). The permissibilhy of using such rooms when a corporation receive payment is governed

18 byllC.F.R.§114.9(a),(b),or(d). Id. Section 1 14.9(d), which pertains to "use or rentaTof

19 corporate fiwih'ties, provides mat persoiis may niake use of corporate failra'esrn

20 a federal election so long as they rehnbune the corporation >%^tm^ a commercially reasonable

21 time in the amount of the normal and usual rental charge.** 74.

22 In this matter, despite the pinported agreemem between Mr. von Storch and Kfr.^^

23 VTOAMedtoprovideanmvoioetotfaeDNCuntfl
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MUR 6127 (Obuni for America)
Ftctual nd Legal Analysis

1 after the fimdraising event In a recent matter, MUR 5998 (John McCain for President), the

2 Commission determined that H was coin^

3 45 days after a campaign event and 6 days after the coniplaint had been filed, given that the

4 delay was relatively short and was due to a tax concern that was under review by the vendor.

5 Furthermore, the Conumssionlw

w 6 the event is commercially reasonable. See, e.g., MUR 6034 (Worth ft Company, Inc.). While
<j>
tfi
H 7 the reason for the delay inthis matter appears to have been an oversight by the parties, it appears
CD
r\i 8 that VID A obtained payment ibr the space wta
«T
JjJ 9 VTDAbiUedOWwimm 61 days of the evem and recdved payments^

H 10 c. Beverages

12 other fixxl services operated or obtained by the corporation or labor organization, unless the

13 corporation or labor organization receives advance paymert for the fidr market value of the

14 services." Because VID A did not receive advance payment for the beverages, VID A appears to

15 havefecUitatedthenMU^ofaa>ntribution.

16 d OVF

17 In their Responses, the joint fimdraring participate

18 reiterate the facts and argumeito presented in the VID A Response. Both the DNC and OF A state

19 that Mr. von Storch acted on his own whhc^cwisultationOTknovdedgefrommeDNCorOFA

20 when he inailed me OW invitation to meVTDA customer list See OFA Response at 3-4;

21 DNC/OVF Response at 2-3. We have no information suggesting otherwise. Thus, neither the

22 OWixwOFAKknowmgly"acx*p^

23 through the use of the customer Ust
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MUR 6127 (Obama for Amcrict)
Fsctuil and Legal Analysis

1 Assuming that the valuation for the space is correct, OVF does not appear ID have

2 accepted a prohibited contribution by renting VIDA's space because OVFpdd for the space

3 within a commercially reasonable time. Wim respect to the beverages, OW appears to have

4 accepted a prohibited contribution given that OVFfiuled to make an advance payment to VIDA

5 for these expeiisesm violation llC.F.R.§114.2(f). However, the Commission exercises its

6 piosecutorial discretion and dismisses this allegati

7 amount of money involved and OVF's ultimate payment for the beverages. SeeHedderv.

8 Chancy, 470 U.S. 821 (1985).

9 C.

10 1.

11 Thg AMnrJutinn of rnmmimJty OrffmiTntintM far BHhrm Now nr "AHflgM* <ie«erilie«

12 hselfas a "non-profit, non-partisan social justice organization."13 Project Vote describes itself as

13 a "national nonpartisan, nonprofit S01(cX3)" organisation and has partnered with ACORN, to

14 conduct voter registration drives.14 According to the complaint and publicly available

15 information, an ACORN ̂ listieblower reportedly testified ma Pennsylvania court case t^

16 OFAiTOrideditsaVHwrliststotheDevd^

17 2. \^jf A-lyd.

18 2 U.S.C.§434(bX4) requires a political committee to disclose its disbursements, and

19 11 GF.R. § 104.3(bX4Xvi) requires that an authorized committee mint itemize a disbu

20 of which the aggregate amount or value exceeds $200. The Complaint alleges that OF A violated

5te ACORN Webstt
14 S« Flroject Vote WeWte, b

Cart*Conan^^
Oct 17,2001); John Ftaad, Ait ACORN WMUblow* rj^fto*iQ»rt; WALL ST. J.,Oct 30,2001 (describing
testimony of former employee of ACORN string that a Pro^ Vote devetopmertd
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MUR 6127 (Obama for America)
Factuil and Legal Analysis

1 2U.S.C. §434(b)and 11 C.FJL § 104.3 by failing to disclose the transfer of its donor list to

2 Project Vote. See Complaint at 2. The Complaint claims that according to past advisory

3 opinions, the Commission has o^tenmned that donor or maUing lists have value, and tn^

4 OFA should have disclosed the transfer of the (kmor lists M a disburscn»rat pursuant to §434(b).

5 S f̂ e.#, A02(XE-14(UT>ertarimNati

6 lists are reportable).16

7 OFA's Response states that it "never gave its donor lists to Project Vote, ACORN, or any

8 other organization." OFA Response at 1. The Response notes that while its Privacy Policy may

9 permit it to transfer its donor lists to other organizations for t fee pursuant to a rental agreement,

10 OFA never gave or rented hs list to Project Vote, m addition, the Response attaches the

11 Declaration of Michael Dykes, the fimner Finance Chief of Staff for OF A. The Declaration

12 states that OFA "never gave its donor lists to Project Vote, ACORN, or any c^her c^ganizationn

13 and'\vheneverfOFAJdidtransfcritsdcBorUsts to other 01̂ ^

14 pursuant tn a rental agreement and reported 1hf tnmmctiflnff accordingly." Declaration of

15 Michael Dykes, Exhibit A of OFA Response. Because the Committee did not transfer the lists to

16 Project Vote, the Response claims that there was no trmisaction to disclose and no violation of

17 theFECA. OFA Response at 2.

18 Recently, this aUegation has received iricreasedmedu

19 ror*n»i«fcrusedtoccAwastorythattheObeiM

20 c^ed niaxedrc^ donors."17 While a fonner ACORN erm^

21 a donor list, the reporter was unable to verify that tteUst came fixm the Obama<jampaign and

M MUR 53M (Pner te FkwIdBtt 2000X Goodllrtkn As^
that reapoochnt recdved an excetdw utkhd cortribotioo to the fora of a donor Hst at lest than the usual a^

17 Clark Hoyt,7*f7V>7*flrD^V/»fl»iOi^ THE NEwYaucTD^
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MUR 6127 (Obmi fbr America)
Factual and Legal Analym

1 ultimately did not pursue the stoiy.11 However, this fonner ACORN employee, who may be the

2 ACORN whistleblower referenced in the Coim)laiiit, has subsequenUy made pubUc statemem^

3 thattheObamacampaigngaveadonorlistto ACORN.19

4 Althoiigh there appears to be some speculation m the press tha^

5 gave a donor list to ACORN, the Response has flatly denied that OFA gave any donor list for

6 free to any outside OTgam^ation, including ACORN, and no sped

7 presented to the contrary. Given mat the Response appears to adequately rebut the allegations,

8 the Commission finds no reason to beUeve that OFA violated 2 U.S.C.§434(b) and 11 C.FJl.

9 f 104.3.

10 D.

11 1.

12 Saul Ewing,LLP, ("Saul Ewin^ is a law fmn organized as a Dela^

13 partnership.20 It has offices throughout the Mid-Atlantic region of the United States. On

14 October 28,2008, an articte published rate

15 were assisting President BarackObama's campaign by mc«itDring the polh on Elec^

16 The article described how Saul Ewfagaltowed attorneys eniployed by the fim

17 bono credit for voter protection work and quoted a Saul Ewmg partner, Orlan Johnson, who

18 stated, "Our lawyers are willing to go mano^hmano^ The article then identified Mr. Johnson

19 •« "• mmtilmr nf <h* Htiotmi notinmil fifiMica enminhtiia^ atiH in tim {mmiittiately fellnMiing

httn://www.fi«ngw«.g»n/«*n>v>n 2933.520701.00 Jrtml

"&f Seul Hiring WeWte, UtB^KSKJlJlLfl]
11 SM Leslie Wayne, Party Lawytn RtatfytoK*p « fiy»<mrt«/»oflf, NEW YORK TMBS,Oct 28, 2008.
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MUR 6127 (Obarat for Americt)
Factual and Legal Analysis

1 sentence, stated, "All volunteers must undei^o a training session either in person or online with

2 the Obama campaign."23

3 2. Legal Analvaia

4 During the 2008 general election, no person could make a contributi

5 $2,300, to any federal candidate and his authorized committee. 2 U.S.C. § 441(aXlXA); 11

6 C.F.R. § 110.1(b). 2 U.S.C. § 431(11) defines "person" to include a partnership. Id. Under

7 Commission regulations, a contribution ty a partnership must be attributed to the partnenhipa^

8 to each partner titherm direct proportkm to his or her sl^

9 agreement of the partners. 11 C.F.R. f 110.1(eXl), (2)- Because Saul Ewing is a partnership, it

10 was subject to the Act's contribution limits.

11 Cfti^ the October 28,2008 tfcwy^nmu

12 intended to knowingly accept, and Saul Ewing, LU> intended to make, excessive contributions

13 through pro bono legal services rendered by Saul Ewing to OFA in violation of 2 U.S.C.§441a.

14 Barring some exceptions, the provision of n^ legal services to a poUtical committee becomes a

15 contribution imder 2 U.S.C.§ 43l(8XAXii), which states t^

16 payment by any person of ccinpeiisri

17 rendered to a political coimiitoeewhliout eta

18 § 100.54; AO 2006-22 (Jenkins A Oilchrist) (law firm's preparation of amicus brief on behalf of

19 political committee free of charge would constitute a contribution). Thus, if Saul Ewing did

20 provide pro bono legal services to OFA, h would have made a contribution to OF A.

21 OFA and Saul Ewing both contend, however, that Saul Ewmg never provided pro bono

22 services to OFA. &e OFA Response at 2^3; Saul Ewing Response at 2. OFA stales mat it has

23 no knowledge of Saul Ewmg providing any pro bono legal services to OFA. OF A Response at

*M.
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FBttutl md Lepl Analysis

1 2-3. In addition, Saul Ewing indicates that the article did not accurately report the voter

2 protection activities of its lawyers. Id. Although some of its attorneys participated in such

3 activities for pro bono credit, the attorneys paxtidpalri

4 led by the Lawyers'Committee fa Saul

5 Ewing Response at 2. According to Saul Ewing, while the tow ?^

6 with Mr. Johnson, Mr. Johnson believed that her questions concerned his personal role in the

7 Obama campaign and not the law firm. Set Id. at 2.

8 Given the specific information provided by OF A and Saul Ewing, we believe that the

9 Responses adequately rebut me allegations contained in the Complaint Accordingly, the

10 Commission finds no reason to believe that 0

11 contributions in violation of 2 U.S.C. § 441a(f).

12 m. CONCLUSION

13 h conclusion, the CotPTP'fiPOP fp%BS d** faiipurino actions; 1) dismisses the allfgfftiop

14 that OFA and President Barack Obama violated 2 U.S.C.§ 439a(b); 2) dismisses the allegation

15 that OFA violated 2 U.S.C. § 441b(a); 4) finds no reason to believe OFA violated 2 U.S.C.

16 §434{b)«idllCJ.MlW3;aai5)fiiidsTO

17 §441a.
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